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I. INTRODUCTION AND BACKGROUND 

I. T h e  TelecotninuiiicntiOns Act of 1996 (I996 Act)’ directs the Commission to undeitake, 
in evei-y even-numhri-ed year he@ining in 1998. a review of all regulations issued under the 
Communications Act of 1934, as amended (Act),’ that apply to operations or activities of any provider of 
teleco~nmuiiications service and to rcpeol or modify any regulation it determines to he  “no longer 
necessary i n  the public interest.”’ In  particular, the 1996 Act dit-ects the Commission to determine 
whcthrr any such regulation is no longei- necessary “as the iresult of meaningful economic competition 
between providers of such service.’4 

2. .As pat1 of the 2002 Birririiul Rrgirharorj Rei.iew> the International Bui-eau (Bul-eau) 
I-elcased a staff i ~ p o t l  that set foilh \.ai-ious I-ccommendations for reviewing the Commission’s rules 
golern ing  thc provision of iiitrrnational telccominunications.h The Buieau recommended in the 2002 IB 
Bicimiu/ R ~ i - i c ~  Siuj j  Rcpoi-r that the Commission undeitake a proceeding 10 review certain provisions of 
Pal-I 63 of its ~rules.”’ 

3. Based upon the Bureau‘s I-ecommendations, the Commission I-eleased a Notice of 
PI-oposed Rulemaking (NPRhlf on Mal-ch 4. 2004, seeking comment on several potential changes to its 
international section 214 authot-ization pi-ocess and to Ides relaring to the pi-ovision of U.S.-international 
telecommunications sri-\,ices.’“ The  Commission sought comment on whether: ( I )  to amend the 
procedures for discontinuance of an intei-ii;itional service;” (2) to amend the i d e s  to clai-ify that U.S.- 
authorized resale c;iri-iers can imsr l l  the L1.S.-inbound international services of either U.S. carriers or 
foi-eign caii-iers:” (3)  to amend the rules to allow commonly controlled subsidiaries to provide 
inlei-national x twice  undei- their parent’s section 214 authorization;” (4) 10 revise the international section 
214 I-equirements placed on Commercial Mohile Radio Service (CMRS)  c a r i - i e ~ s ; ’ ~  ( 5 )  to permit a 30 day 

9 

Puh.L.No. 104104. 110Sta1.56~1996) 

47 U.S.C. $9 15 I (’1 srq. 

47 U.S.C. 5 161 

47 U.S.C. $ 161(a)(2). 

?002 Bieimiai Re,qir/nror?. Rri,irM,. GC Docket No. 02-390, Report, 18 FCC Rcd 4726 (2003). 

The Bureau ireviewed rules that fall both within and outside the scope of section 11 of the Communications 
Act. and made recommendations hased on changes in the competitive level of the international telecommunications 
market and on other public intei~est considerations. 2002 IB Bieriniul Rei.iew Sraff Report, I X FCC Rcd at 41 91, ‘j 3 
and in pauirn. 
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2002 / B  Biewiiai RPi,ieii, SluffRqJoi-1. I 8  FCC Rcd at 421 I, 91% 35-36. 4236-39. 711 12- 19. We will consider 7 

the other recwnmendati(ms in the w f f  repor1 t~elatinf to the i~epoiling requirements of carriers providing U S -  
intetna1i,inal services in a q a r a ‘ e  proceeding. See id. at 4210-1 1.91 34,4232,7191 13-14. See also Repor-ring 
R(,.qi,ir-eiirr,irs~,r- U.S. Pi-,widens of /riremurio,ia/ T~,lrco,iinii,,ricariuiis Services. IB Docket No. 04- I 12, Notice of 
Proposed Rulemaking. 19 FCC Rcd 6360 (2004). 

Scr , 4 ~ ~ w r ~ I ~ ~ ~ ~ ~ r r r  OJ Poms / miid 63 ( f r h e  Coirrmissioir ‘s Rides. IB Docket No. 01-47. Notice of Proposed 8 

Rulcmaking. FCC 04-40. I9 FCC Rcd 4231 (2004)  (NPRM). 

47 1J.S.C. 5 214 

KPKM. I9 FCC Rcd at 4232.71 1. 

NPRM. I9 FCC Rcd at 3235. $ 9  

NPRM. 19 FCC Rcd at4241.¶22. 

NPRM. 19 FCC Rcd at 4243.1 27, 

NPRM 19 FCC Rcd at 4238.1 15. 
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notification pel-iod for CMRS can-iers to provide international i-esale service;” (6)  to amend the 
ON net-ship atid other rules l o  clarify their intent; l6 and ( 7 )  lo amend section 1.767 of the Commission’s 
irules17 pwi -n ing  pi-ocedures for consideration of applications for cable landing licenses in order to assure 
compliance with the Coastal Zonc h4anagement Act of 1972 (CZMA).18 

Ten parties filed comments in response to the NPRM: Cingular Wireless LLC (Cingular); 4. 
the Cellikir Telecommunications and Internet iZssociation (CTIA); Nextel Communications, Inc. 
(Nextel): the Department of Defense (DOD): Verizon; the International Cable Protection Committee 
(ICPC): the Noilh Amei-icnn Suhmai-ine Cable Association (NASCA); and the “Executive Branch 
Agencies" - the Dcp:ii-rment of Justice. jointly on behalf of the Fedel-al Bul-eau of Investigation, and the 
Drpailmt.nt of Honicland Security. CTIA, Verizon Wireless, and the National Oceanic and Atmospheric 
Administration (NOAA) filed reply comments. 

riilcs and procedures governing the provision of international telecommunications service. We revise the 
piocedui-es f o i ~  the discontinu:ince of international services to reflect the changes in the international 
Iclecommunications sei-vices market by reducing the notice period to 30 days. We also clai-ify our rules 
fwei-iiinf the proyision of international roaming service by U.S.-CMRS carriers, changes in de jure 
coittiml of an intet-national section 214 aitthoi-ization holder, and the treatment of asset acquisitions. We 
decline. howe\cr. to modify at this time our rule soveming the provision of services by a subsidiary of an 
itiIt.1-natiotial section 214 authorization holder. We also decline at this time to adopt changes to our rules 
gciwrning a CMRS can-ier’s 2 14 authorization process. Finally, we amend our cable landing license 
application rules and application procedures to require applicants to ccnify their compliance with the 
CZMA. 

11. DISCUSSlON 

5 .  Based upon our ireview of the I-ecord and for the reasons we discuss below, we modify the 

A. Discontinuance of International Service 

1. Background 

The procedures for discontinuing an international service ai-e contained in section 63.19 6. 
of the Commission’s rules.” This I-ule sets foith different procedures for discontinuing international 
service. depending on u hether a cat-i-ier is classified as a non-dominant, dominant, or a CMRS carrier. 

Under the current rules, a non-dominant international carrier must notify its affected 
customers at least 60 days prior to a planned discontinuance, reduction, or impairment of service? The 
can-ier must file a copy of the notification with the Commission on or after the date on which notice has 
been giwn to all affected customers.” A cati-ier that has been classified as dominant because it possesses 
m;ttket power in the pi-ovision of an international service on the U S .  end of the route must obtain prior 

7 .  

Id. 

NPRM. 19 FCC Rcd at 4246. ‘$36. 

47 C.F.R. $ 1.167. 

Coasiill Zi)ne Management Act  of 1972. I6 U.S.C. 5 14.56 (1972): see NPRM .I9 FCC Rcd at 42444245.T 

47 C.F.R. $ 63.19, 

47 C.F.R. 5 6.3.19(a). For the purpose of this discussion, a “non-dominant” international carrier is a carrier 
that docs not have market power on the US.-end of the inlernational route. Conipare ~c i f l i  47 C.F.R. $ 63.10 Inon- 
dominant carrier is m e  that is not affiliated u i t h  il fiweign carrier with market power on the foreign-end of the US.- 
iniernational route). 

47 C.F.R. p 63.19(a)(2). ?I 
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approval hcfore a planned discontinuance, reduction, or impairment of service on that route.” Finally, a 
CMRS can-iei- is excnipt from the discontinuance procedures.*' 

8. The  I-tiles ~ o v e r n i n g  the discontinuance of international service by non-dominant cal-t-iers 
diflel- from those p v e i - n i n g  the discontinuance of a domestic service provided by such can-iers. Among 
other things, non-dominant domestic cal-1-ius seeking to discontinue a domestic service must seek prior 
appi-oval from the Cor~imiss ion . ’~  The  domeqtic  rules also requiir a cai-rier to use specific language to 
notify its custotiiet-s of discontinuance in service.” In addition, the domestic carrier must file an 
application with the C o n i m i ~ s i o n , ’ ~  v.hich the Comtnission places on public notice for public comment.*’ 
L’nlcss the C o m m i ~ s i n n  itotifies the carriei- otherwise, a non-dominant can-ier’s application for 
di\continuance of donicstic set-\ ice i s  granted automatically 31 days aftel- the public notice.’* 

should confoi-in the notice pel-iod for discontinuance of international services by  a non-dominant U.S.- 
iiiternatiotial cai-riei- to the t-elev:int I-ules r egxd ing  discontinuance of a domestic service by a non- 
domin;int domestic ca1-t-ier.” Vel-izon stated that confoi-ming the notice requirement would eliminate the 
potential foi~ disjointcd notices to affected customers when a non-dominant cai-rier discontinues both 

9. In the 2002 Bioiiiiul Rcgi(luror-,. Rri,irM. proceeding, Verizon a r p e d  that the Commission 

47 C.F.R. $ h3.lY(h). If II doniinani carrier only seeks to retire international facilities. or dismantle or ?? 

removc international t r u n k  lines. hut dues inn1 discontinue. reduce, or impair the dominant ser\’ices being proyided 
th iouzh  these facilities. i t  does n o t  need prior approval. Rather, i t  must prwide customers at least 60 days  riften en 
notice. and file a copy of the nntice with the Commission. The Commission noied in the 2000 Iiirri-iiariorial 
Biciiii ial Rei.ieit Ordo: that the iequiienient for prior appro\’al before discontinuance, impairment. or reduction of 
an  iiiternational servicc applies only to a carrier cliissified as dominant due to its ha\,ing market power in the 
prn\’ision of that inteimiltional seinice o n  the l!.S.-end of the route and not due to classificalion as a dominant cai-rier 
puinuant t c  x c t i o n  63.  10~ S P E  21100 / J l i C ~ l ~ O f ~ ~ ~ l l ~ J /  i3i~~iii7ial Rei,ieu. Oidei-. I 7  FCC Rcd at I 1423-24. 71 IS .  

47 C.F R. $ 63. I9(c): .SCP nlso / , ~ ~ , ~ / ~ , I ~ ~ ~ , I ~ ~ U I ~ ~ ) ~ ~  of Secrioiis 3 ( n )  oiid 332 ojfhe Cr~,~imi,iiicario,is Act; 23 

Regirkirrui). Ti-eor~neizf ofMohile Sei-i.ices. GN Docket 93-252, Second Report and Order, 9 FCC Rcd at 141 I ,  1480- 
14Sl.qI lXZ(1994). 

24 

25 

See 47 C.F.R. $63.71 

There are two similar statements that a r e  to be used depending on whether the carrier is dominant or non- 

The FCC will normally authorize this proposed discontinuance of service (or reduction or 
impairment) unless it is shown that customers would be unable to receive service or a reasonable 
suhstitute from another carrier or that the public convenience and necessity is otherwise adversely 
affecled. If !<IU wish to ohject. you shnuld file your cummrnts as soon as possible, but no later 
than I S  days after the Ciimmic~ion releases public notice of the proposed discontinuance. Address 
ihem to the Fedeiml Conimunications Cimmission. Wireline Competition Bureau. Competition 
Policy Division. \Vashingt~m. DC ?OOS4. and include in your coniments a reference to the Section 
63.71 Applicatinn of (cxrier’?. name). 

dnminant for the xervice being discontinued. reduced, or impaired. The statement for a non-dominant carrier is: 

47 CF.R.  4 63.71(a)(S)(i). The lanpuiige for a doniiiiant carrier is similar. except that i t  states that a customer has 30 
days t n  file comments. 47 C.F.R. $ 63.7l(a)(5l(ii). 

’6 47 C.F.R. 5 63.71 (b). ”A cartier must also submit a copy of  the application to the public utility 
commission and Goycrnor of each state in which the discontinuance, r-eduction. or impairment is  propobed. as well 
as to the Sccietary of Defcnse. Altn. Special Ashislant for Tele~ommunicatiiins.” See 47 C.F.R. P 63.71 (a). 

47 C.F.R. 5 63.71(c). 

Id. 

Verizon Comments. IB Docket No. 02-309, at 11. 

4 

27 

2s 

’9 



Federal Communications Commission FCC 07-118 

domestic and international services. and would make the rules more consistent and rational.” In the 
NPRh4. the Commission sought comment on Verizon’s ioposal to t-educe the notification period for non- 
dominant intcrnational cat-i-ic1-s fi-om 60 days to 30 days. 
\I Ii~xhei- to m e n d  any othei- procedui-es for disconiinuance of an international service to be more 
consislent with the procedures for discontinuance of a domestic service. 

YI- The Commission also sought comment on 

2. Discussion 

Wr amend o u r  rules lo reduce the notification pel-iod for a non-dominant carrier’s IO.  
di\continu:ince of in~rrtiiitional xi-vice from 60 days lo 30 days. to be more consistent with the minimum 
pri~iod y i e r a l l y  alloncd hefo1-e a non-dominant carrier can I-eceive authority to discontinue domestic 
wrvice. I n  addition. we modify o u r  i d e s  to Irequire inlei-national cai-riers to file a copy of the 
notification 1% ith the Commishihn at the same time they provide notification to their affected customers. 

The Commission last modifird its notification period for discontinuing international 
 sei^ ice in 1996 when i t  ireduced the notification pel-iod for the discontinuance of international service 
rrwn I20 days to 60 days.” The Commission hased its decision to I-educe the notification period for 
Ji\continuance of international service 011 the large number of available international carriers and 
incrc:rsed competition in intci-n;~tionaI services, which allowed customers to switch to another 
inicrnational carrier if mv ice  is discontinued hy their current ~ar r ie r . ’~  The Commission decided that a 
60 dny notificatioii i-equii-emcnt n,oiild pi-ovide customers sufficient time to secure an alternative service 
provider hefoi-e their service is discontinued?’ 

l~’ .S .  intern;itional te le ro i i i i i i t i~ i i c~ t io~ is  market since 1996Justifies a further reduction in our 
di~continuance notice period for intei-national services. According to Commission reports, 857 caiwiers 
I-epot-led that they pi-ovided intei-national service in 2005,36 whereas in 1996, 315 carriers reponed that 
t h q  pi-o\’idrd international ~ei-vice.~’ Given the gt-eater numher of carriers, we do not believe a customer 
lit-rds 60 days to t~eplace its international a i - i -kr  if its intei-national service is discontinued. No party 
opposes a ireduction in the notice prriod and there is nothing in the record that demonstrates that 
customers need 60 days to find a ireplacement service. We are pel-suaded that conforming the notification 
period for international and domestic non-dominant cat-iriers will, as Verizon asserts, reduce confusion and 
promote consistency.” Thus, we find that reducing the notice period from 60 days to 30 days is 
w:iri-anted. 

32 

I I. 

12. We now find that the further increase in the number of carriers and competition in the 

Id. at 12. 

NI’RM. 19FCCRcdal4237,’j 13 

Scc 47 C.F.R. 3 6.3.71. Section 63.63 dcwihes the procedures for emergency discontinuance. 47 C.F.R. § 

XI 

31 

12 

63.63. 

/ 996 S/wum/ i i t i t ig  Oi~der. I I FCC Rcd at 12905. 9 19: see ulso 111 /lie Murrer of Inrerriariorzal Cornperirive 
Curr~i<,r~ f O / i C i ? S .  CC Docket No. 85- 107. Report and Oi~der. IO? FCC 2nd 812. 846.9 83 (1985). The Commission 
had ~ i ~ ~ i ~ u s l !  adopted the 120 day  notification pcr~ind in 1985 hased upon concerns ahout the length of time it took 
IO ohlain suhstirute intesnati~~nal service. The Commission then concluded that i t  would i~equire non-dominant 
c ~ i r i c i ~ s  lo five I20 day5 nolice prior to dihcontinuiny serl’ice. insuring that customers would not encounter ser\’ice 
interruptions. 

i? 

/ 996 Srworiiliriiiig Oider. I I FCC Rcd at I?905.¶49. 

Id. 

Ser ?(IO5 International Telecommunications Data (released April 2007). Table 5 at 13. 

See I Y96 Section 4.3.61 Inlernational Telecon~inuni~ations Data (released January 1998), Figure 6 at I3 

Verizon comments at 1. 

i 4  

25 

36 

77 

38 
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13. Addition:illy, we :iinend our rules to irequire cari-iers lo notify the Commission at the same 
lime they notify their affected c u s ~ o m c r s . ~ ~  A cnnier  that is discontinuing service should file a 
discontinuance notice with the Commission's S e c ~ t a r y ,  with a copy to the Chief o f  the International 
Bui-mu,  niust identif)~ the file numher(s) of the imel-national scction 214 nuthorization(s) pul-suant to 
~hic.11 the c:iiTiei- probides sei-vice. :ind include a copy of the notice provided to the affected customers. 

With irefwd to whcthei- to ;iinciid other aspects o f  the procedul-es for discontinunnce, 
i~cdiiction. o r  impailment of a11 inlei-nnti~inal sei-vice b a U.S. cai-i-iei- to be mol-e consistent with the 

pimcdui-es at  this time. We also find that it is not appropriate to completely align our international 
discontinunnce I d e s  wit11 the domestic d i~cnnt inuance  rules which would incl-case the requirements 
placed on c m i e r s  sceking to discontinue service N ithout an offsetting benefit to the public. No pai-ties 
wxgestcd additional discontinuance proccdul-e modifications. Unlike OUI- domestic i d e s  of 
discontinu;ince. %'e conclude that it is not nece I-)) for international carriers to use specific 
discontinuance l a n g u ~ ~ e  i n  theii- notific:~tion.~' Similarly, we also find that it is not necessary to issue a 
puhlic notice that u o u l d  notify customers and cnri-iers that an international cari-ier will no longer provide 
international s e i - ~ i c e . ~ ?  Consequently, w e  make no other changes t o  the discontinuance notification 
requii-ement in this Order. 

14. 

prncrdul-es for discontinunnce of ;I domestic scr\ ice. 4 x  we decline to modify nul- discontinuance 

B. In t e rna t iona l  R o a m i n g  

1. B a c k g r o u n d  

Internationnl I-oaming a l l o ~ ~ s  the customers of U.S.-licensed C M R S  carriers to use the 15. 
networks of foreign-licensed wireless c ~ i - i e r s  i o  make calls while traveling in foreign countries. 
Roaming agreements hctween U.S and foreign c;irriers may permit U.S. can-iers' customers that a re  
roaming in other countries to call the Unired States or other countries. U S - C M R S  carriers bill their 
i-iistonicrs for intrriiational  roami in^ sei-! ice. and their international roaming irates and plans are a u i l a b l e  
on  the carriers' w e h s i ~ e s . ~ ~  

In the NPRM. the Coinmission noted that the rules d o  not specifically address whether a 16. 
U.S-CMRS c a i - r i d s  international section 214 authority permits it to resell the U S - i n b o u n d  service of 
foreign carriers to allow U S C M R S  customers roaming abroad to call back to the United States." The 
Commission therefore PI-oposed I O  amend sections 63.1 8(e)(2) and 63.23 of its rules to permit explicitly 
;ill U.S.-authorized resale carriers to resell U.S.-inbound international services of any common carrier, 
whether that carrier is a U.S. carrier or a foreign ~an . i e r .4~  

Cnder the cui-rent rules. cari~iers ai~e allnaed to file the notification with the Commission either at the time 39 

of or subsequent to nolification of the affected customers. 47 C.F.R. § 63.19 (2002). 
40 See NPRM, 19 FCC Rcd at 4217. 'j 13. 

Coivpu~-i. 47 C.F.R. 4 63.71 (a)(S)(i) 

Comyoi-r 47 C.F.R. 3 63.71(cj. 

See Cingular comments at 8 n.22 

NPRM. 19 FCC Rcd a1 4242,qI 25. Section 63.18(e)(2) allows cai-riers to request authority to resell the 

41 

42 

43 

44 

inleInational services of "authcirired U.S. common carriers'' hut does not expressly authorize resale of service 
prwided by foreign cai-riers. See NPRM. at 1 2 5 .  Likewise. Section 63.23 of the rules. which sets forth conditions 
applicable to authorized resale carriers. does not specifically address the ability of authorized resale carriers to resell 
the her\ ice of a foreign carrier for the pro\'ision of US-inbound semice. 

In the N O 2  IB Biowiu l  R e i . i e ~  Sluff R q x r i .  the Bureau recommended that the Commission modify the 4s 

rulcs hpecifically t o  parni t  all U.S.~authorized i~esale carriers to resell the US-inbound services of foreign carriers. 
The Commission's p iq~osa l  included carriers providing service through a global resale authorization as well as 
those providing service through a limiled-global or individual service authorization. See NPRM, 19 FCC Rcd at 
423 I .  9 23 (citing 2002 IB  Bicriniul RmieM. Siuf/Repori, I8 FCC Rcd at 42 I I ,  ¶ 36,4238, 'g 17). 

6 
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17. Sei,ci-al commentcrs q u e  that U.S-CMRS carrier provision of international roaming 
\cin ice that allows cusloimei-s I-oaniing abi-oad to call hack to the United States does  not involve the 
"se\ale" of the US. - inbound sciwice of foreign c a i - i - i e r ~ . ~ ~  The  comnienters fui-ther argue that the 
psovision of  such intesnational isoaming service falls outside the Commission's j ~ r i s d i c t i o n . ~ '  CTIA 
specific:illy argues that under 311 international roaming agreement, even an azreement that includes call 
t r r i i~ i i i~ l ion  in ihe  L~iiitcd Stoles. intc~-national service is provided exclusively by  the foreign mobile 
cai-riel- and docs not become o U.S.-iiitesiiationnI sel-vice merely because the call is terminated in the 
United  state^.^' Similarly. Cingulw assc ' i~s that the seinjice a foreign mobile carriei- provides via its own 
ictuoi-k. uhethcs  i t  he to its own suhwi-ibers or to U S .  subscribers roaming onto its network, does not 
hrcome a ~~.S.-iiitern:itioiial sciwire because the call is iemiinaled in the United States.49 

2. Discussion 

Upon considcration of the comments submitted in this proceeding, we  amend sections 18. 
61.18(~)(2) :and 61.2.3(c) of ous ~sules to perinif explicitly all US-au thor i zed  resale carriers t o  provide 
in1~1-national sei-vice by seselling the inteiiiational services of any other authoi-ized U S .  common carrier 
or foseicn cai-i-ier; 01- by entering into a iroaming or other arrangement with a foreign carrier.50 We thereby 
c la i~ i f y  that a U.S. carries's resale authoi-ity includes authoiity to pi-ovide U.S.- inbound or -outbound 
sewice  via resale or othci- ~iri-aiigemenf hetween the carrier and any other author-ized U.S. carrier or 
foreign carrier. This i-ule change eliminates uncertainty about the ability of U.S.-authorized resale carriers 
to pi-ovide US- inbound service to customers under a roaming or other ai-1-angement that a U.S. carrier has 
u ith a fo1-ei.g cai-siei-: including an-angements that allow for customer use of a calling card issued by  a 
U S .  carrier. 

i-oamin_r that i~ivolvcs c;ill tei-mination in the United States falls outside the Commission's jurisdiction?' 
Foi~ pui-po~es of establi\hing jui-isdiction under the Act. we find detei-minative that a U.S.-licensed C M R S  
c:ii-siei- offers its customel-s 3 tllIecOinmunicatioiis service from a point outside the United States to a point 
within !he United States. Section 2 of the Act establishes that the pi-ovisions of the Act apply lo, inrer 
uiia. "all interstate andforeign communication by wire or radio ... which originates ardor is recehed 
w j ~ h  I ~ J C  UJiilPd S I L J I ~ S  and to all persons engaged within the United States in such communication.. ..3352 

Accordingly. the fact that the U.S.-CMRS can-ier's customer originates a US. - inbound call on the  

19. As ;L I~  initial matter, we disagi-ee n'ith those commenters that argue that international 

4h Commenters generally q u e  that roaming involves reciprocal arrangements among facilities-based 
wiveless can-iers whereby one can-ier agr~ees to carry on its wireless network the traffic of another carrier's 
cu\tomers, typically when their customers travel outside their respective service areas. See Cingular comments at 8; 
CTlA comments at 9: Vel~izon Wireless reply comments at 5 .  Cingular notes that a number of carriers with section 
67. I 8(e)(2) authority already pro\ide international roaming to US. customers. Cingular fuither argues that the 
Commission's rules cuimently distinguish hetween roaming and resale by CMRS carriers. and it is unnecessary for 
the Commission to blur thai distinction. Cingular comments at 8. 

Sue g m e n i l l !  Cinfular comments at 8: CTlA comments at 9: Verizon Wireless i~eply comments at 5 .  

CTlA comments at 9. 

Cingular comments at 8. 

This amendment applies to carriess providing service through a glohal resale authorization as well as those 

41 

4h 

49 

50 

priividinf sesvice thsnugh a limited-global or individual service authorization. Revised section 63.23(c) will be 
subject to the conditinns that :tpply to cassiers engaged in "switched huhhinp" of E . - i n b o u n d  or -outbound 
inteimational timffic thtmufh in~ermrdiate foreign points under the provisions of section 63.17(h) of the rules. 41 
C.F.R. 5 63.17(h). 

Sru Cingular ct~mrnents a l  8: CTIA comments d l  9: Verizon Wireless reply comments at 5. 

37 U.S.C. $ IS?(a )  (rniphasis added). Section 3(17) of the Act defines the term "foreign communications" 

51  

' 2  

to mean communication "Tiom o s  t u  any place in the United Stales to or from a foreign country." 41 U.S.C. B 
Is3(17). 
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f. . i ~ i l i t i e s  : . .  

L'.S.-licciiscd tclecoinrnutiication~ calmirl- to provide its customers a telecOlnmullications sel-vice that 
orifinates in  a forcifn point and l e r m i n a t e ~  withiti the Ll'nited States does not divest the Commission of its 
Title I 1  jurisdiction over the offer of th;it senice." 

We a p e  with c o m m e n t e ~ ~ s  that Commission rules governing the provision of Ch4RS 
distinguish between Ioaming and resale hy ChlRS ca~wie r s?~  Roaming occurs when the subscl-iher of one 
ChlRS cai-t-ier titilizes the facilities of mothet- CMRS pl-ovider with which the subscriber has 110 direct 
pi-e-cxisting sciwice or financial ~reliitionship to place ati outgoing call, to 1-eceive an incoming call, o r  to 
c,oiitiiiue an in-progress call." Typically. hut not :iIu'ays, roaming occurs when a subscribel- places o r  
i~ccc i ics  a call M Iiik physic.:illy located outside the service w e a  of the "home" C M R S  provider.s6 Resale 
has hccn described by the Commission as 'h i  activity \I herein one  entity subsci-ihes to the 
~~onimui t ica t ions  services iind facilities of anothci- entity and then ireoffers communications services and 
facilities to the public (n ith or without ;iddin: d u e )  for p~-nfit."~' CR4RS resale entails a ireseller's 
purchase o fCh4RS service pi-ovided by ;I facilities-hascd C M R S  carrier for the provision of resold service 
within the same geogt-aphic mat-ket as the fxil i t ies-based provider?' 

We disagree, however. N ith ceitain commenters who al-gue that U S C M R S  cai-riers' 
offering of iiitei-nationa1 iroaming sctwice ~ h i c h  allows customers roaming abroad to call back to the 
United States does not imo lve  the "resale" of the U S - i n b o u n d  service of a foreign c a ~ r i e r . ~ ~  For  the 
purposes of our intei-national service authot-iz.ation rules, unless a U.S.- international carrier provides 
L~ .S .~ inhound  sei-vice to its customers on ;I facilities hasis pursuant lo section 63.18(e)(l) o f t h e  rules, the  
cai-iiei- effectively s resells the U S - i n h o u n d  service of another carrier, regal-dless of whether the underlying 
~.;ii-riri--tn-cai-rier a n - a n p n e n t  is a I-rsale. riiaming. or other type of arrangement. In any case, our rules 
q u i r e  that ;ill p i -o~iders  of US- in te rna t iona l  telecommunications services obtain a section 214 
:tuthorization. Accordingly, the irelevant question is not whether a U.S.-CMRS carrier is operating as a 

of 3 foreign cai-i-ier does  not affect ourjul-isdiction. T h e  use of a foreign-authorized facility by a 

20. 

2 I .  

'7 The Commission has previously concluded. in the Philippine Loitg Disronce 01-der, that the offer of 
inlet-na1iona.l telephone service inhound to the Vniled States may properly he classified as a common carrier activity 
for uhich a certificate of public cnnveniencc and necessity is required under Section 214 of the Act. See In rhe 
.I.Iorrei- of Philippiiie Loiig Disrance Tdq~lioiie. Order- orid Norice of Apparenr Liabilit)] for Fo$eirures, 8 FCC Rcd 
at 755. ¶pI 12- 13. The arrangement presented in the Philippine Long Distance 01-der involved the carriage of 
telephone calls into the United Stares by a frireign-based entity that routed the U.S.-inbound traftic over an 
international pri\'ate line that i t  leased from a U.S.-authorized facilities-based carrier. Id. at 757.m 11-13. 
54 Prior to the Novemher 24. 2002 sunhet date. sectinn 20.12(b) of the rules required that each carrier subject 
to  the rule "shall not restrict the resale of its services. unless the carrier demonstrates that the restriction is 
ieasimahle." 37 C.F.R. 5 ?O.I?(b). A separate I-ule. sectinn 2O.l2(c), governs CMRS roaming service. Section 
?O.l?(c) requires that each carrier subject to Ihe rule "provide mobile radio service upon request to all subscribers in 
fund standing to the s e n  ices of any cxrier suhject t o  this section. including roamers. while such subscrihers are 
Iiiclited within any portion of the licensee's licenced setnice area where facilities have heen constructed and service 
iii suhsci ihers has commenccd, if such cuhcciihei-s are uhing mnhile equipment that is technically compatible uith 
ihe licensee's base stalions." Id. $ 20.12(c). 

111 r l i c  .I.lnrrer- ofRe~.\aiiiiriurioii o J R ~ ~ n i i i i r i g  Ohiigarioiis of Coinmercial Mobile Radio Ser-i,ires, WT Docket ' 5  

No\. 05-265 ;ind 00- 193. hlemoimidum Opinion & Order and Notice of Proposed Rulemaking, FCC 05- 160. 20 
FCC Rcd at 15047. 1 0 4 8 .  'j 2 (2005) ( R ~ ~ . ~ o i i i i i i u r i m  ~fR<~oiitiiig Ob/;gotioiis). 

K r r . i n r i ~ i ~ i u r i o i ~  i f  Roaming Ob/ipri(ms. 20 FCC Rcd at 15047, '# 2. 

R e g r ~ i u r o q  Pcdii ic,.s Con<.enii i ig Rcwir orid Slioi~~J Use of Coiiii~ioii Cui-rier Senires  arid Faci/iries. 60 

513 

'7 

ICC ?d 261.271 pI 17 (1976).afj'don ,-ut.oriri~le,-arioii. 62 FCC 2d 588 (1977),uffdsirbrioin. AT&Ti,. FCC,512 
F.?d 17 (?d Cir ), cerr. dmied. 439 U.S. 875 (1978). 

Cinfular cnmments at 8. 

See .supra note 16. 

58 

59 
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rcscller, u,ithin the meaning of existing Commission pi-ecedent I-egai-ding domestic resale,w but whether 
the CMRS c m i e r  provide?, its custoinei-s u ith the ability to place a US -inbound call by entering into an 
:trrangetnrnt with a foreign Carl-iei- to pi-ovide that international service. 

except for such provisions in Title 11 of the Act as the Commission may specify by regulation are 
in;ipplicahle to these service pro\ iders. CMRS cai-Tiers are required to ohtain section 214 authorization to 
provide intei-national service to theii- customers." Thus, a CMRS cai-rier requires authorization under our 
IuIcs whcn it offel-s to its suhscribei-s trawliny abi-oad the ability to call back to the United States, 
I-tyirdless of whether the undrt-lying Ch4RS cai-1-ids ai-r;rngenient with a foreign carrier is in fact a resale, 
i-oaming. or other t)pe of ni-rangement. 

22. Undei- section 332(c) of the Act,6' a CMRS provider is treated as a common carrier 

23. We will not I-cquii-e U.S.-authorized cai-riers to ohtain additional, separate authority for 
the pi-o\;ision of I-cianiing service. 01- any other U.S.-international service provided by resale or any other 
ai-i-:tn~etncnt u i th a fo re iy  c w i e r .  As the Commission stated in the NPRM. the review the Commission 
conducts in iswins i~csale authoi-izations is sufficient to pi-otect against possible anticompetitive conduct 
b) foreign cari-iers.6i We find that OUI- initial review of carrier applications for inteinational section 214 
iresale aurhot-ity provides the Commission with the opportunity to review an applicant's foreign ownership 
and foi-eign cari-ier affiliations. if any. The initial authorization pi-ocess also allows oppoitunity for 
EkL,cutive Branch input on a n y  national secui-ity, law enforcement, foi-eign policy and trade policy 

Therefoi-e. we amend sections 63.1 8(e)(2) and 63.23(c) of OUI-rules to allow for the provision 
of US.-international sriwice hy the use of resale, roaming and other arrangements that U.S. carriers enter 
into ~ i t h  foi-eign carriers under a U . S .  cai-i-ids resale authority. 

C. Commonl~-cont~olled Subsidiaries 

1. Background 

I?ndeI the Commission's rules, a commonly-controlled subsidiary must obtain its own 24. 
iiitei-national section 214 authoi-imtion, while a uholly-owned subsidiary may pi-ovide service pursuant to 
its parent company's authoriution." Applications for section 214 authority for a commonly-controlled 
subsidiary will usually he eligihle for streamlined processing, subject to Executive Branch review in 
instances where there is foi-eign ownership." 

from Cingular to amend section 63.21 (h) to allow commonly-controlled subsidiaries to use their parent's 
25. In the 2000 Inreriiational Biennial Review Order, the Commission considered a request 

See rrrpr-o note 51 .  

47 U.S.C. 9 333cj. h l  

See 1998 Bicriiiiul Ro~uIu10i.1 Rei,ieu, ~ Rwieu  of/nreri~urional Coinmoii Currier- Regu/ar;ons, IB Docket 62  

No 9% I 18. Repot-t m d  Oi~der. 13 FCC Rcd at 4909,4926-4927 1% 38-40 (1999). 

NPRM. I 9  FCC Rcd at 4242-4243. 'j 26 

Although u e  trceivrd no comment on this issue fi~om the Executive Branch. we find that the initial review 

6.; 

M 

of an application affoi~ds the Commission and the Executi\'e Branch with the uppol-tunity lo consider any national 
scciii~ity. l a w  enforcement. foreign policy. or trade policy concerns. 

Section 61.1 I (h j  pro\ ides [hat a n y  carrier wthoi~ized under section 214 tu prolide international ser\'ices 
may provide scr\'ice through any  wholly~owned subbidiaries. Under this rule. a carrier must notify the Commission 
ui ihin 30 days aftei~ the sulxidisry he:ins prox~iding service. See 47 C.F.R. 0 63.?l(h). 

The International Bureau pimyides the Executive Branch wi th  notification of all international 214 

65 

66 

;yplications that identify a foreign enlity or entities as 10 percent or greater owners of the applicant. The Bureau 
ma) ~rcmove an  applicatim from streamlining should the Executive Branch require additiunal lime to review it 
heyond the streamlined prnc.esbinf date and the Buieau uill reinstate streamlined processing when that review is 
complete. 
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interiiation~1 scction 114 a~ thor i za t ion .~ ’  In tliat proceeding, the Commission found, however. that a 
controllin_e intci~cst that does not iiniouni to 100-percent ownei-ship may raise issues that require sepal-ate 
re\ icw. such a s  addition;il forc ig i  affiliations or  minority ownership or beneficial intel-est by pe rmns  or 
entities that ai-c ha!-red from holding a Commission ~ i u t h o r i ~ a t i o n . ~ ~  The  Commission stated that a 
wholl)-o\vned subsidiary by definition does not h a w  different affiliations than its parent, and that review 
of a \a h o l l y i w n e d  suhsidiary’s application \a ould pi-o\;ide no new infoi-mation fo r  the purpose of national 
security. l a w  enforcemcnt. foreign policy. 01- tradc cwluntion. Accoi-dinsly, the Commission declined to 
adopt Cinfulw’s i - e q ~ c s t . ‘ ~  The  Conimihsion’s decision was subsequently affirmed.” 

issue of cominonl) - c o n t i ~ ~ l l e d  suh5idiaries. :itid therrfore requested comment on whether to reconsider 
section 63.2 l ( h )  to allow commonly-cont ro l l~d  suhsidiaries to provide inteinational service pursuant to 
theii- pi-rnt‘s intti-national section 2 I4 a u t h ~ i - i r a t i o n . ~ ’  Specifically, the Commission sought comment on 
\rhc,ther [help is a m:iximum pel-cent of differing ownei-ship that should be allowed, (e.g., I O  pel-cent, 20 
peicei~t) .  hefore I-equiring a subsidiary to obtain its own 214 authorization, should it allow commonly- 
controlled sub id ia r i e s  to provide sei-vice under their pal-em’s authorization.’’ T h e  Commission also 
soufhl comment on a n y  potential national security, 13w enforcement. foreign policy, or trade issues that 
m a y  he rC1isc.d by allowing commonly-conti-ollcd subsidiarics to provide international service under their 
parciit’s authorization.” In addition, the Commission asked whether a requirement that the subsidiary 
notify the Commission within 30 days aftei- heyinning to provide service under their parent’s 
authorization. ns is cun-cntly requii-ed foi- wholly-owned ~ u b s i d i a r i e s ? ~  would alleviate or  diminish any 
potential national security or law enforcement c o n c e ~ n s . ~ ~  

Cingulw, Nextel, CTIA. and Verizon Wil-eless request that the Commission amend its 
I-ulrs to allow, comnioiily-controlled suhsidiai~ies to use their parent’s 214 authorization to provide 
intci-nstional ~ci-vice.” They ai-gue that CMRS cari-iers normally operate with several subsidiaries that are 
coinnionly controlled, u,hich makes the requirement to seek prior separate 214 approvals fo r  cach 

26. In  the NPRM in this pi-ocrcding. the Commission sought to develop a fullei- I-ecol-d on the 

27. 

~~ 

2000 Iiirernorional Biennial Rei.ieM. Older. 17 FCC Rcd at 11433, ‘j 41. 

Id. 

See id. (citing 1998 lnren~arioiiol Bieiiiiial Rei,iew Order, 14 FCC Rcd at 4932-33, ‘J 56). The provisions of 

67 

6R 

09 

heclion 63.21 (h) were contained in section 63.21 ( i )  when the Commission reviewed the requirement in the 2000 
Iiite~-narionol Biennial Review Older. 
” See Cellco Porrrier-ship i fMa  Ver-i:oii Il’ii~eless 1’. FCC & USA, 357 F.3d 88 (D.C. Cir. 2004) (upholding the 
Commission’s decision in the 2000 l r i re~-~iu~in~~ul  Birriii iul Rei.iew Older that declined to modify section 63.21 (h) of 
the Commissions irules to allou, commonly-i.iintrolled subsidiaries to pro\,ide service pursuant to their parent’s 
international section 2 14 authorization). 

See NPRM. 19 FCC Rcd at 1241. ‘j 27. I n  the 1002 Biennial Regulatory Review proceeding, Cingular 71 

ienewed its request that the Commission modify 5eclion 63.21(h) to allow commonly-controlled suhsidiaries to use 
their paient’s authorization rather than havin:! t o  iihrain their own authorizations. In the 2002 1B Bieiii~ial RciYew 
.Srufl Reporr. the Bureau found that Cingular did no1 pl~esenr any new arzuments that warrant change of  the rule. The 
R u i ~ , a u  concluded that the ]rule remains necessary in the puhlic interest. 2002 IB Biewiial Regularor)- Rei,ieu: Slaff 
RPJXJ,-I.  I X FCC Rcd ;it 4237-38. 1 15. 

Sre NPRM. I9 FCC Rcd at 4244. p[ 32 7 2  

Id .  73 

S re47C.FR.  5;63.21(h) 74 

Tee NPRM. 19 FCC Rcd 31 4244. ’j 32. J 5  

SPC Cinfular ciimnients at 6-7: Nextel i‘i~~iinients at 4: CTIA reply comments at 2, 8; Verizon Wireless 76 

reply comments at 4-5. 
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scihidi;iry a duplicative and unnecessary burden." CTIA proposes that the Commission revise its current 
ircwictions only with i~cspcct to ChlRS 
the i-uk :is pimposed by the ChlRS carriers and requests the Commission to retain its cull-ent rule because 
of i1:itionaI \ecui-ity and law enforcement  concern^.'^ The  Executive Branch also does not support an 
:ippIoach that would pel-init a inaxiinum percent of ownership before a commonly-controlled subsidiary 
uoiild be 1-equii-ed to file a n  npplic;ition.'" With iwgai-d to this issue, CTIA counters that Form 602 filings 
:ind section 310 petitions for decl;ii-;itory d i n g s  affoi-d the Executive Branch with the opportunity to 
add]-ess inatioiial secui~ity concerns related to ChlRS fnreign ownership!' CTIA believes that a 30 day 
post notificstion I-equii-emcnt is sufficient to give the Executive Branch an opportunity to i-eview the 
oniiership of a ~oniinonly-conti-ollcd subsidiary." 

The  Executive Branch, however, opposes amending 

2. Discussion 

We find that i t  would not he in the public interest to amend our  rules to allow commonly- 
controlled iubsidisries to provide international service pursuant lo their parent's international section 214 
authorization. We ireiterate that the differences in ownership between a parent and a subsidiary that it 
controls but does not \\,holly own may I-aise issues that require separate review.83 Consequently, we will 
retain oui- cui-i-ent iruk that allows only wholly-owned subsidiaries lo provide service pursuant to their 
parent's intri-national section 2 I4 authorization. 

diffcixnt ownership than its controlling parent.84 The  record in this proceeding demonstrates that different 
ownership inay raise issues that are not present with the parent or with wholly-owned subsidiaries. An 
oa,nei-ship interest that constitutes n conti-olling interest but that does  not amount to 100-percent 
on nership ma>$ i-equire additional 'review because of diffei-ent foreign affiliations or minority ownership 
or henrficial interest by pel-sons or entities that are harred from holding a Commission authorization!s In 
addition. w c h  a S ~ I - U C I U ~ C  inay include entities that i-equire scrutiny on those matters for which the 
Commission defers to the Executive Bi-nnch. In this I-espect. the Executive BI-anch agencies and DOD 
m:iiiitaiii lha t  i t  is iinpoi-tant to their national security and law enforcement review of telecommunications 
wrvices that they be allowed to review the applications for commonly-controlled subsidiaries before 
those can-iers begin to provide in~eInational services.86 They state that they review on a case-by-case 

28. 

29. As the Commission noted in the 2000 Bienriial Review Order. a subsidiary often has 

Id. 17 

'* CTIA reply cnmments at 2-3 

Executive Branch comments at 3-4. 

In its comments. the Executivc Branch staled, "[Wlhile such a bright-line rule may be appealing for 

19 

RO 

sdniinislrJti\% reasons, national secui~ity and law enforcement interests cannot be adequately protected if all risks 
other than those created by a particular prrcentay nwnership are excluded." The Executi\,e Branch notes that 
pc~cent ; i f r  o\vncinhip is onl) one i:ictor among many that must he considered. The Executive Branch comments, at 
3. 

CTL4 reply comments :it 2-3. R I  

Id. at 4. X ?  

?OOO l~ i lc rmi ioml  Rioiitiul Rei.ieii. Older. 17 FCC Rcd at 11333-1 1434.T 41 83 

Id. 84 

The record does not change the Cornmisbion's conclusion in the 2000 Bienniul Rei,iet(. Order- that a wholly- X5 

o u w d  suhsidiary by definition dnes not have different affiliations than its parent and thus, any review of an 
;~pplication would provide no new infnrmation for the purpose of national security, law enforcement, foreign policy, 
~ I I ~  rrade emluation ciincerns. 20110I~irerr~urin~~al Bienrliul Rei,iew Order. 17 FCC Rcd at l1433,pI 41. 

Executive Branch comments at 1-4, DOD comments at 4-5. 84 
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btisis inlei-national 2 14 applications for possible threats to national security or law enforcement  interest^.^' 

includes considel-ation of national secul-ity, law, enfol-cement, foirign policy, and  trade issues. T h e  
Conimission accoi-ds the Executive Branch deference on these matters. However,  i t  “will make an 
independent decision on applications to he considered and will evaluate concerns I-aised by  the Executive 
Br:iiich agencies in light of all the issues I-aised (and comments in response) in the context of a particular 
appl ic:ition.” 

n;1tion:iI security and  law d o l - c e m e n t  issues. we find that the Executive Branch should be given a 
lw:isoii:ihle oppoi-runity I O  review that ownri-ship prior to the subsidiaries initiating U.S.-international 
service. W e  fui-thei- fiiid that the current requirements of section 63.21 provide that opportunity. We d o  
not a y e e  \L ith the C M R S  cai-rici-s that i-eliance upon Fol-m 602 andsec t ion  310 declaratory rulings (which 
:L suhsidinry may not havc to rile if its foreign ownership does  not exceed the 25 percent benchmark in 
section 3 I O(hI(4)) provides a i-eason;rhle oppoilunity for Executive Branch review. Nor  would a 30 day 
pout-notification provide that oppoitunity. The  c u n r n t  rule pl-eserves the Commission’s ability to 
consider Executive Branch concei-ns. and if necessary, prevent parties who should not obtain international 
kection 214 authorizations firom obtaining them indirectly. 

upon their commonly-controlled suhsidiai-ies. On balance, however, we find that Executive Branch  
i i a t iona l  secui-ity and  law enforcement concerns should he  given more weight. Because the Executive 
Bi-anch i-elies on the Commission’s 214 application process for notice of and information about applicants 
that may pose potential national secui~ity and law enforcement risks, we  will retain and not modify the  
cui-i-en1 I-ule 63.21(h). at this tiine.89 

30. In conbidel-ing applications under section 2 14, the Commission’s public interest review 

xx 

3 I. In view of it\ concci-ns that the ownei-ship of commonly-conti-olled subsidiaries may raise 

32. We I-ecosnize the concei-ns of C h l R S  call-iers that the rule imposes a filing requirement 

D. In t e rna t iona l  214 lu thor iz .a t ions  for CMRS Carriers 

1. B a c k g r o u n d  

In the NPRM. the Commission irequested comment on a post-notification process for 33. 
p a n t i n g  international section 21 4 authoi-ity to C M R S  carriers seeking to provide international service t o  
their custoniers through the pure iresale of the switched services of other U S .  can-iers.gO Specifically, the 
Commission sought comment on whether it should exempt C M R S  carriers from the requirement to file an 
application for international x c t i o n  214 authority prior to providing service?’ T h e  CMRS carriers 

Id. 81 

Rirles iiud Policies on FiiuI~cig,, Po,~lii.ipar;m in rhe U.S. T~~lrri~inmuriicarions Mar-kef, Report and Order and 
Order on Reconsidelmtion, I2  FCC Rcd at 2.iSYl. ?3919-921.¶66 (1997), Order on Reconsideration, 15 FCC Rcd 
I X I  Z X  (2000) (Forvigil Puinicipiiliiiii Older). The Commission further stated, “We expect that the Executive Branch 
\ k i l l  ad\’ise us of concerns idaced to nii~iiiiial security. law enforcement. foreign policy. and trade concerns only in 
very irare circumstances. A n y  such advice inust occur only after appropriate coordination amonp Executive Branch 
~igeiicies. must he communicated i n  witing. and uill he part of the public tile in the relevant proceeding.” id. at 66. 
x 9  

X R  

Executive Branch comments at 3-4 

NPRM, I9 FCC RCd a1 12.?X. ¶ 15. Cari~iers providing “pure resale”ofinterna1ional service switch traffic 
in ( m d  resell the switched wr\,ices of) undei~l) ing facilities-based U.S. carriers. The underlying can-iers control the 
sir( ii i l  that carries the traffic IO the inteimaticmal point. arrange for tci~mination ofthe traffic. and report the ti-affic 10 
the Commission u n  a countr)~h) -ciiunti~y hasis. See 2005 Intel-national Telecommunications Data. 

on  a p u i ~ l y  su,itched resale hasis. and is either (I) unaffiliated with a foreign carrier with market power at the 
h l c i g n  cnd of the route. or (2)  where the O I R S  proi’ider has an affiliation with such a foreign ca i~ ie r  and seeks to 
pro\ ide international service by reselling directly or indirectly the international switched services of U.S. carriers 
with which i t  is not affiliated. NPRM. 19 FCC Rcd at4238-41;¶¶ 15-21. 

’40 

The Commission snughr ciimrnent on whether to exempt a CMRS carrier that provides international service V I  

12 
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support exemptinf ChlRS carriers pro\ iding international service on a pui-ely switched resale basis, from 
thc i-cquiremeiit to file :in :ipplic.stion for intei-nation;il section 214 authority prior to providing sei-~ice.~' 

2. Discussion 

We will not iiiake a n y  chnnses to the pi-ocedui-es for granting international section 214 34. 
;iiithoriz.;itions at this time. 1nstc:id we intend to develop a fuller recoi-d on possible changes fullher 
s1re:imlining the :ipplic:ition process that \\jould apply to all can-iers pi-oviding international service, 
including. but 1101 limited to. CMRS c:ii-i-iei-s. In the 2006 Birrirtial Rei.icw S r u ~ R e p r r ,  the International 
Bureau I-ecommended th:it t1i:it Coinmission undert;ike a comprehensive i-eview of the Part 63 I-ules and 
the pi-ocedures for re\'iewing applications to pi-ovide intei-national ~erv ice .~ '  In  the context of this larger 
re\ iew. we wi l l  considel- how to t r w t  the provision of international service by CMRS carriers. We intend 
to ininimize a n y  potential iiatioiial srcurity, law enforcement, foreign policy and trade concerns when 
Fuither streamlining the inteiniational 213 authorization pi-ocess. We also intend to address CMRS carrier 
issues as a part of that procecding. :ind we u i l l  keep this docket open u n t i l  that time. 

E. Transfer of Ownership 

1. Background 

In the NPRM. the Commission asked whether it should amend its rules to clarify that a 
diminution of :in ciitit)'s ownei-ship intri-est in a cari-ier from more than 50 percent to 50 percent or less 
constitutes a ti-ansfer of control that must he repoiled to the Comrnissi~n.'~ Currently, section 63.24 states 
that a change fi-om less than 50 eicent ownership to 50 percent or mol-e ownership shall always be 
considered a ti-ansfei- of control!' The Commission tentatively concluded in the NPRM that when an 
ou ner's intei-est di-ops helow S O  pei-cent, it loses de jure conti-ol of the can-ier but may retain de facto 
control (based on  a cnsc-by-case determination pursuant to section 63.24).y6 The Commission also 
tent:itively concludcd that,  in these instances. it is important for the Commission to be notified of such 
tmnsnctions to ensui-e that the owner has maintained d e  facro control. 

35. 

2. Discussion 

We conclude that a diminution of an entity's ownership interest in a carrier to 50 percent 
01- less constitutes a timnsfer of control that must he reported to the Commission?7 In its comments, DOD 
asserted that the Commission's proposed rule requiring telecommunications service providers to report 
changes to foreign controlling interests would assist the DOD in assessing any potential impact on 
national security.'* Similarly. we believe that a service provider must notify the Commission of such 
ti-ansactions to ensuie that we have accui-ate information as to who controls the carrier and the nature of 
that control, and to ensure that there has not been an unauthorized substantial change in ownership or 
conti-ol. Llnder section 63.24(f), carriers may submit post-transaction notifications for non-substantial, or 

36. 

Sce gcJuemil!  Cinfulilr comments ac 2-5: CTIA comments at 9; CTIA 'reply comments at 2-3; Nextel 9? 

Communications comments at 2-4; Verizon Wireless seply comments at 2.  

Sce 2006 Bi('ruiiii1 RPguloln,? Rmi<m~.  IB Dochet No. 06- 154, International Bureau Staff Report, 22 FCC 

NPRM. 19 FCC Rcd at 4246. '$36. 

47 C.F.R. $ h3.?4(c). 

03 

Rcd 3138 (2007). 
44 

95 

NPRM. 19 FCC Rcd ill 4246. 'j 36. % 

Section 63.24(c). as amended. M i l l  continue to provide that: "In all other situations, whether the interest 97 

bein; transferred is controlling must he determined on a case-by-case hasis with reference to the factors listed in the 
Note to this perasraph (c)." 

DOD comments at 5-6. 98 
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pr~ i . f on i~a ,  ti-ansfers and assignmcnts." Thus. foi- example, where the owner maintains de facto control of 
the c:ii-t-ier. less than 50 percent of the caririer's voting intetests changes hands, and no new party gains 
nefative or de jure conti-ol as a result of the transaction or series of transactions, the transaction would 
coiistitute a profinmu transfer of cotitrol. Under section 63.24(0, the carrier can notify the Commission 
of the transaction after the ti-ansfer is completed. 

F. Asset Acquisition 

1. Background 

In the KPRM. the Commisioti proposed to clarify that an asset acquisition that will not 
irewit in a loss of service foi- its customers should be tiw:ited as an assignment I-ather than a discontinuance 
of wvice.loo In responsc to the Commission's proposal, Cingular argues that any requirement regarding 
assct acquisition should 1101 apply t o  CMRS cai~riers."' Cingular comments that Title 111 of the Act does 
iiot requii~e CRlRS pi-oviders to ohlain prior ap loyal to sell their customers or portions thereof to another 

a spectrum license is involved.inA it notes that that the Commission has previously declined 
to :tpply inlernatioiial tion 214 ohlifations on CMRS pi-oviders, which are without parallel in the Title 
I11 context. citing specifically to the CnlRS can-ier exemption from the discontinuance requirements in 
section 63.19.'" 

37. 

P -  

2. Discussion 

We adopt our proposal in the NPRM and clarify that an asset acquisition that will not 
rccult in a loss of sei-vice foi- its customel-s should be treated as an assignment rather than a discontinuance 
of set\ ice. Specifically, we add a note to section 63.24 to clarify that when a carrier sells its customer 
base. o r  a ponion of its customer base, to another carriel-. the sale of assets will be treated as an 
assignment. u hich requires pi-io!- Commission approval under section 63.24 of the rules. 

We disagree M ith Cingulai- that C34RS Carl-iers should be considered exempt from asset 
:icquisition obligations."" The Commission's decision to exempt CMRS carriers from the international 
di\continuance requitrmetits does not, hy itself, support an exemption from the section 214 requirement 
that carricrs obtain prior Commission appi-oval before engaging in a stock acquisition or an asset 
acquisition that does not I-esult in a discontinuance of service to customers. The Commission determined 
in the 2002 Dornes~ic . S I I - ~ , ~ J T ~ / ~ J ~ ; I ~ ~  Order that section 214 makes a distinction between the treatment of 
asset acquisitions and discontinuances, and that there are legal and policy reasons, which Cingular does 
not addi-ess, for treating these transactions differently."' In addition, the mere fact that there is no 
companion requirement to obtain prior approval for the sale of a customer base under Title 111 does not 
lead automatically to the conclusion that there is no public interest reason under section 214 to require 
pi-ior Commission review of such ti-ansactions. Without further record support, we find no basis here to 

38. 

39. 

47 C.F.R. 8 63.24(0 99 

NPRM, 19 FCC Kcd at 4246-47, I 3 7  Ill0 

I C '  Cingular comments at 9- IO. 

Io' 

cairier change requii~ements. Cinfular conimenls at 9-10. We note. however, that the Commission has forborne from 
iefulating CMRS cari~iei-s in their provisiun of diirnestic service under Section 214 Act. See lnipleme~irarioii of 
Sccrions ~ ( J I )  arid 332 (ifrhe Com,i~ur~icarior~s Acr: RE~U/UJOJT\ .  Trratmeiir (if Mobile Semites. GN Docket 93-252, 
Second Report and Order.9FCC Rcd at 141 I .  1480-1381.8 182(1994). 

Cinfular argues that. similar 10 diwiminuance requiiernents. Ch4RS carriers are exempt from Part 64 

Cingular comments at 9. 

Iinplemenrar~on of Firrrher S!reu~idining M~asur-e.~fiii- Doniesric Section 214 Aulhori;aIions, CC Docket 

I04 

IUS 

No. 01-150. Report and Order. FCC 02-78. 17 FCC Rcd at 5547-5549. ply 59-64 (2002) (2002 Domestic 
Srr~eomlining Order). 
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exempt CMRS cat-riel-s fi-om the obligation to obtain Commission approval hefoi-e a CMRS carrier sells 
all  01- ii ponion of  its c u s t ~ m e r  base i n  eii~cuiii\tances &,here it  is not 3150 assigning its spectrum license. 
Houe\er, because out- coiicrrn is with the provision of service to customers, we will not require an 
intcrnational section 2 I4 Tiling for piii~e spectrum swaps between caniers  whei-e no customers are heing 
affected by the transaction.100 

G. Rlodificatioii of  Cable Landing License Rules 

1. Background 

Section 1.767 of the Commis\ion's rules pi-ovides procedures for Commission 40. 
considei-ation of :~pplic:itioiis for cahle landing liceiise~.~~' Among other requii-einents, an applicant for a 
cable landing license is subject to e n \  ironmental obligations and requirements under the Commission's 
rules. The I-ules specifically requii-e an  applicant to comply with National Envii-onmental Policy Act of 
1%9 (NEPA).'" In the NPRM, the Ciimmission sought comment on whether lo amend its rules to 
requi1.c applicrints for  a cahle 1:inding license to comply u i t h  the Coastal Zone Management Act of 1972 
(CZh4A),'09 which is B separate statute fi-om NEPA and contains a diffei-ent set of obligations.1t0 

T h e  CZMA u'as eiiactcd to encouraze the participation of and cooperation among state, 
local, i-e$onal. rind fedri-al go\'ernment agencies that have progi-ams that affect the coastlines."' T h e  
s ia tu t t  nuthorizcs mtes  to develop cons~n l  m;iii;igement programs, subject to fedei-a1 appi-oval by 
NOAA."' A coas1:il mrinngrment pimyam defines permissible land and water use within the state 
coastal zone. States u'ith federalIy-;ippi-oved management progi-ams are entitled to review such uses for 
consistency with those p impins  any "required federal license o r  permit to conduct an activity, in  o r  
outside of the coastal mne. affecting riny land or uater use or natural resouire of the coastal zone of that 
state." NOAA has r ep la to ry  ~responsihility oYer the state cenification process and I-equirements for all 
applicants for fedel-nl licenses for ;icti\'ities in or outside of coastal zones under CZMA section 
I4%~c)(. i)(A)."~ Its replntions, 15 C.F.R. pain 930, subpait D, provide a pi-ocess lo determine when 

31. 

1 1 1  

job 

IO7  47 C.F.R. 8 1.767. 

The Commi\\ion \ \ i l l  review pure suap ofthe spectrum under the Title 111. 

National Environmental Policy Act of 1969, as amended, 42 U.S.C. $8 4321-4335. 

Coastal Zone hlanafement Act of 1972. as amended, 16 U.S.C. $ 1456. The goal of the CZMA is to IO9 

preserve. protect. de\ elop and. where possible. restore and enhance the nation's coastal resources. 

N P M ,  19 FCC Rcd at 4244~46.YA 33-35. We note that consideration of whether to amend the 
Commission's rules 10 assure compliance with the CZMA does not fall within the scope of the 2002 Biennial 
Rrgiiluroi? Rei.irul. pi-oceeding. Cable landin€ licenses are issued pursuant to the Cable Landing License Act, and 
not undei~ the Communicatinns Act: thus. they do not fall under the biennial review directive of the 1996 Act. Our 
review of section 1.767 is not proniptcd by "the i~esult of meaningful economic competition between providers of 
such sei-\ice."hut. rather by our desire to be in compliance with all applicable statutes. See Pub. Law No. 8,61" 
Congress. 42 Stat. 8 (192 I ) :  47 U.S.C. $ $  34-39: .see also Rei,iew of Coinmission Caiisiderurio~i ofApplicarions 
under rlie Coble L m I i u g  Liccvisr ACI. IB Dncket No. (0 106, Report and Order. 16 FCC Rcd at 22 168.12 (2001) 
(Sitbimrbie Cohlr Rqmrr o,ui 01-der). 

I10 

Coastal Zone Management Act of 1972. as amended, 16 U.S.C. $ 1456. 

Id. 

16 U.S.C. 5 IdSh(c)(3)(A). 

This provision i \  applicable 10 "u~i? applicant for a required Federal license or permit to conduct activity, in 

I l l  

I 1 2  

I13 

' I 4  

or outside of the coastal zone. affecting any land or water use or natural resource of the coastal zone of that slate." 
16 U.S.C 5 1456(c)(j)(A) (emphasis added): see also National Oceanic and Atmospheric Administration reply 
comments at 7. Subject to a determination by NOAA that a federal license activity has a reasonably foreseeable 
coastal effect. i t  may he i~eviewed either as a listed activity in a state's federally-approved management pro&ram, or 
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redrral license or permit activities ai-e subject to consistency review. If review is required, the applicant 
must cei-tif!, that the proposed ncti\,ity  ompl plies with the enforceable policies of a state management 
pi-oyam. and a11 i-ele\;iiit states must coiicui- i n  the applicant’s cwification before the Federal agency 
p n t s  the license. 

32.  Thc Commission ncitrd iii the SPRM that the CZMA is sepal-ate from the NEPA, with a 
differcnt set of ohligations ti-i:gered 13) a different threshold test.”‘ The Commission asked whether 
Commission irttles ndequ;itel) :iddi-cs\ed the responsibilities of an applicant applying for a cable landing 
license under the CZh4A.I” The Comliiis\ion sought comment on: (I) uJhethei- the CZMA applies to the 
Commission’s cable landing licenses: :md ( 2 )  whether the Commission should amend its current rules to 
assiii-e compliance v.ith the CZMA.IlR In particular. the Commission sought comment on two specific 
:iItcriiative pi~)posals that would have rrquii~ed an applicant seeking a Commission liccnse to certify to the 
Commission prior to coiistructiuii that the proposed cable complied with the CZMA as uflell as NOAA 
appi-owd progi-oms of a n )  irelevant st:itcs.’19 In addition, the Commission requested comment on 
;ilternntive appi-oaches to assure compliance \I ith the CZMA.’” 

not applicable to the Cominission‘s u h l e  licensing rules and oppose the Commission’s pi-oposals in the 
WPRM for xnetiding its i-ules.i” ‘The! n l w  expt-essed concel-n that subjecting cable landing licenses to 

11s 

33.  NASCA. ICPC. mid NOAA filed comments.  NASCA and lCPC ai-gue that the CZMA is 

2s an unlisted scti\ily in the coii iext o f a  particular license application. See 15 C.F.R. $4  930.53 (Listed federal 
license or permit activities): 930.54 (Unlisted federal license or permit activities). 
I I S  I 6  U.S.C. $ 1456(c)(?I(A). The \late is conclusively presumed to have concur-i~ed if i t  does not notify the 
Federal agency uithin six nionths afler receipt of the applicant’s consistency certification that i t  concurs M,ith or 
,ihjects io the applicant‘s certificaiion. 
It‘ See NPRM, I Y  FCC Rcd at 4?44-4215,¶ 33. 

See NPRM, 19 FCC Rcd at 4244-4216.9 33-35. 

In the NPRM the Commiszion tentatively concluded that any modification to its rules should be narrowly 

117 

118 

targeted to incorporate relevant CZMA nhligations with minimal effect on Commission and applicant resources and 
Ihe timing iif Commission action. See NPRM, 19 FCC Rcd at 4244-4246, ‘j 33-35; 16 U.S.C. 8 1456 (1972). 

Under the first alternative. the Commission suggested that i t  would amend its cable landing application 119 

processing rules to specify that the C(immission cannot take action on such applications until all relevant states have 
iiotified ihe Commission that they concur \\ ith or ohject in the applicant’s certification (or, alternatively. until the 
six-month default period expires). See NPRM. 19 FCC Rcd at 4245-4246,135; 16 U.S.C. 8 1456(c)(3)(A). As a 
\econd alternatiue. the Commission snught comnient (in uhether applicants should he required under our rules to file 
hoth the certifications required by the CZhl.4 and a certification that the rele\.ant states have concurred with the 
certification (or. alternatively, proof that all irelevant states have failed to act on any appropriate certifications). The 
Commission tentatively concluded that prior consultation with the affected state to satisfy coastal management plan 
concerns would he critical to enable Commission processing of eligible applications under either the Commission’s 
meamlined procedures (45 days of public notice) oi~ non-streamlined procedures (90 days from public notice ). In 
hoth cases. the Commission expecied that applicants would have been u’orking in consultation with the stales as to 
such issues well in advance of presenting an application to the Commission. See NPRM, 19 FCC Rcd at 4245-4246, 
1 35: see o h  47 C.F.R. 8 I .767(i). 

See NPRM, I Y  FCC Rcd at 4215-4?16.¶ 34 and 35. 

ICPC argues that there is no legal requirement that a license issued pursuant to the Cable Landin& Act of 

120 

121 

1921 comply with the CZMA. NASCA alsn argues that the CZMA and NOAA’s regulations clearly stale that a 
cable landing license does nnt fall uithin the category of a required federal license or permit to conduct activity that 
would affect land or \later use or natural remurce of a coastal zone. See International Cable Protection Committee 
i~eply comments at 2; NASCA comments at 3-4. 
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the CZMA would disrupt the Commission’s strcamlined authorization process.”2 NOAA filed reply 
comments stating that the CZMA is applicable to ccihle landing  license^."^ However, NOAA objects to 
the amendnrcnts proposed in the NPRM as duplicative of NOAA I-egulations and processes that already 
p im ide a h n i s  for the Commission and applicants for FCC licenses to determine when consistency 
review i s  i -eq~i red .”~  I t  notes that to date no state has listed submarine cable landing licenses in its 
co:i<t:iI ~nanagcnient p i - o p m  01- sought NOAA approval to review a particular license application on a 
casc-by-case basis as ;in unlisted :ictivity.”’ NOA.4 cautions the Commission not to adopt I-egulations 
ni:ind:iting m t e  consistency Ircvieu h ofc:ible Inndin8 license applications that are inconsistent with its 
own iregtil:it ions and ~ ~ O C K S S ~ S . ” ~  

2. Discussion 

We :imend our cahle lunding license I-ules and application procedures to ensure that our 34. 
processing of wch applications comports fully with the consistency review procedures specified in the 
CZ34A. The CZMA pimvides that absent a special detei-mination by the Secretary of Commerce, “[n]o 
Federal license.. .may be gi-anted by the Federal agency” until a state entitled to review the pi-oposcd 
x t i \ J i t y  for consistency with its approved management program under section 1456(c)(3)(A) concurs or is 
pi-esumed to have concui-I-ed with the applicant’s ceiiification that “the proposed activity complies with 
the enforce:ible policies of the state’s :ippl-oved pi-ogi-am and such activity will be conducted in a manner 
consistent u itb the pi-ogt-am.””’ The C Z M A  mandates that an applicant for a required federal license 
“shall provide (this certification1 in the application to the licensing or permitting agency [and] shall 
fui-nish to the state 01- i ts  designated agency a copy of the cei-tification. . . . [a][ the same time.”’z8 The 
state must notify the fedei-al agency t h a t  i t  concurs with or objects to the applicant’s ceitification “[all the 
cal-liest practicable time.” and its concun-ence is conclusively presumed if it does not do so within six 
months after receiving the applicant’s certification. 

As a threshold matter, we agree Q’ith NOAA. the federal agency statutorily charged with 
implementing CZMA, that cable landing licenses issued by the Commission may be subject lo 
consistency review under section 1356(c)(3)(A). The statutory language is unambiguous that such review 
applies to any actixity requii-ing a federal license or permit that will have coastal effects. The obligation 
to pi-ovide a consistency certification K X ~ I - K S S ~ ~  applies to “any applicant for a required federal license or 
pel-mit to conduct an activity, in or outside of the coastal zone, affecting any land or water use or natural 
resoui-ce of the coastal zone” shall certify that the proposed activity complies with the state’s approved 
progi-a~n.‘”’~ The legislative history confirms that Congress intended for section 1456(c)’s consistency 
requirements to apply broadly to m y  federal agency activities regardless of their location, and that no  

45. 

1 2 *  

Commission rulemakings. They argue that the Commission’s proposed modifications would undermine the 
Commission‘s objectives in adopting streamlined rules. See NASCA comments at 13; ICPC reply comments at 3-4. 

lCPC and NASCA assert that the Commission’s proposed modification i s  irreconcilable with earlier 

NOAA reply comments at I 

In its reply comments as well as in an  rxyarte conversation. NOAA outlined the CZMA process and 

I23 

I24 

NOAA‘s role in that process. NOAA orall) explained its regulatory authority over the consistency review process 
of federal license or permit acti\’ities. NOA4 t~eply comments at 2. NOAA‘s rules regarding the CZMA are located 
in I5 C.F.R. Part 939, Subpart D. 

NOAA replr comments at 6 .  NOAA approval is based on whether the activity in question will have I 2 5  

reasonably foreiceable effects on the uses or resources of  the state‘s coastal zone. 15 C.F.R. $ 5  930.53 (Listed 
federal licente or permit activities): 930.54 (Unlisted federal license or permit activities). 

NOAA i~eply comments at 8-9. 

16 U.S.C. 5 115fi(c)(3)(A). 

I26 

I 27 

I L 8  id. 

16 U.S.C. $ 1356(c)(3)(A). I29 
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activities having coastal effects th i l l  be categorically exempt.'" The threshold test for determining 
uhcthei- consistency ire\ iew is rcquired involves a question of fact as to the effect of the pl-oposed Federal 
acti\'ity on coastal uses or resoui-cei of a state coastal zone. 

16. Nothing in the CZRIA. nor in the nature of the activities conducted by cable landing 
licensrcs. provides a basis to conclude that  licenses issued by the Commission under the Cable Landing 
License Act to construct or operate a cxhle landing station are categorically exempt fiom section 
1426(cK3)(A)'s consistency rcquirement. In this rezard, we reject NASCA's chat-acterization of cable 
13nding licenses as not possibly ":iffccting any land or water use or natural I-esources of the coastal zone" 
w i t h i n  the meaning of section 135h(c)(3). A cable landins license issued by the Commission is necessary 
to land or opei-ate a subinai-ine c:lble u i t l i i i i  the United States."' There is no merit to the suggestion that, 
hec:iuse xiditional nppi-oyals x e  I-equii-cd to cotist~-ucI and locate the cable, the landing and operation of a 
cable. which requii-e a Commission license, c;uinot have a coastal effect. We recognize that the 
conwuction and location of the cable I-equii-cs approval fi-om the Army Corps of Engineers, whose 
pcimitting pi-ocess may also be subject to consistency review under many state management progi-ams. 
Such ire\ iew, however. does not satisfy the Commission's CZMA responsibility as the Fedei-al licensing 
agency insofar as any state irequires that cable landing license applications undei-go consistency review 
and NOAA has appt-oved wch ire\ icu'. We thcl-efore I-eject the views of various commenters that cable 
landing licenses are beyond the scope of section 1456(c)(3)(A)."* 

CZR4A I-equirements to apply to applications for a license to construct and operate a submarine cable 
system or to modify the construction of 3 pi-eviously approved submarine cable system. We will not, 
houever, consider the requii-ements of the CZMA to apply to applications for changes of ownership of the 
submarine cable systcm 01- landing ctations (transfers or control or assignments) or other modifications of 
the cable landing license that do not effect the construction of the submarine cable system (such as the 
;idding or t-emoving of licensees). While :ipplications that involve the consti-uction of the submarine cable 
\)stern may affect the coastal zone of a state, changes of ownership will not have the same affect. Indeed, 
m y  new owner will be I-equii-ed 10 follow any existing construction requirements for the submai-ine cable 
system or landing station. 

As NOAA has requested, we will not adopt regulations that mandate consistency reviews 
of every cable landing license application or that supplant regulations or processes whereby NOAA, at the 
request of a state with an approved management program, determines that consistency review is 
warranted because a proposed activity requiring a federal license will have reasonably foreseeable coastal 
effects. We understand that no state run-ently includes cable landing licenses in its management program 

47. In modifbling OUI- cable landing licensing rules, as discussed below, we will consider the 

48. 

1I.R. Conf. Rep. No. 964. 101" Cong.. 2d Sess. 968.975 ("The amended provision establishes a generally I30 

applicable rule of law that a n )  federal agency activity (regardless of its location) is subject to the CZMA 
iequiremcnt for consistency if it Mill  affect any natural tresources, land uses, or water uses in the coastal zone. No 
fedciwl agency acti\'ities are categoi~icall) exempt fiom this requirement.") See gener-all)' Coasral Znnr Munagement 
Frdri~ol Corzsisrency Rrgularions. 65 F.R. 17124. 77 124-25 (2000) ("These changes reflect an unambiguous 
Congressional intent that all Federal agenc) activities meeting the 'effects' test are subject to the CZMA consistency 
requirement; that there are no exceptions or exclusions from the requirement as a matter of law: and that the 
'uniform threshold standard' requires a factual determination, based on the effects of such activities on the coastal 
zone. to he applied on a case-by-case basis."): see ulsu Pi-oposed Rules. 68 F.R. 34851, 34854 (June I I .  2003) 
(rejecting as not authorized by CZMA a suffestion that federal consistency regulations I-ely on agencies' categorical 
exclusion definitions under NEPA). 

The Commission's power 10 issue cable landing licenses is derived from the Submarine Cable Act, 47 
U.S.C. 5 s  34-39. which provides that submarine cables may not land in the United States unless the President has 
issued a witten license. By Executive Order the Pi~esident has delegated authority to issue such licenses to the 
Commission. See Executive Order No. 1O.S.30 5 5(a). codijird ai 3 C.F.R. 5 189 (1954-58). r-rprinred in 3 U.S.C. 5 
.XI app. (1988,. 
n2 

131 

see NASCA comments at 3: JCPC comments at 2. 
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and t h ~ t .  thus far, no state has requested NOAA approval to review a particular cable landing license 
npplicntion on  a case-hy-case basis. We understand fui-ther tha t  our applicants may be subject to Army 
Curps of Engineei-s irequii.emcnts tliat incoiporate CZMA review in certain instances and that this may 
c~~s t i r e  conhistency review of submai-ine cable projects, even where cable landing licenses have not been 
ideiitified as I-cquiring review. 

1101 iiindveiicntly foi-eclose the consistency ireview rights of any coastal state with an approved 
tnnnayment progi-am or other-wise \ iolnte the expi-ess dictate of section 1456(c)(3)(A) that no federal 
licciise br ;ranted un t i l  dl required ctate concurrences. expi-ess or presumed, are received. Insofar as any 
G i t e .  in conJuiiction with NOAA, has identified cable landing licenses as requii-ing consistency review, 
we detei-mine that we inay iiot rely on the permitting procedui-es of another agency to fulfill our CZMA 
i-espon\ibility :is the Federal licensing agency. We will thei-efore add a note to section 1.767(a) of our 
I-ulec clarif) ing that, in accordance M ith the express irequirement that a federal license applicant “shall 
pin! ide [the ccrtification] in the application to the licensing or permitting agency,” all consistency 
cenifications requii~ed by section I456(c)(3)(A) must be included in the application filed with the 
Commission foi- a license to construct and  operate a submai-ine cable system or to modify the construction 
of a pi-eviously appi-oved submai-ine cable system. 

To asceiinin M hether any such certification is required, the note directs applicants for a 
liccnre to c ~ n s t i - ~ c t  and operate a submarine cable system or to modify the construction of a previously 
appro\.ed submai-ine cable system to consult NOAA regulations and applicable state procedures to verify 
that this type of application has iiot hcen added to the list of activities in a state management program that 
iroutinely irequii-e consistency ireview. A cable landing license applicant would not be required to provide 
any such certification in its application or to any coastal state unless a potentially affected state or  states 
had modified its NOAA-appro\,ed management program to include the construction or operation of a 
cable landing station as a listed activity that iroutinely requires consistency review, or had secured NOAA 
approval to review a panicular cable landing application as an unlisted activity. In that event, the 
applicant would be I-equired to fui-nish each such state ‘&a certification that the proposed activity complies 
with the enforceable policies of the state’s approved program and that such activity will be conducted in a 
manner consistent with the pi-ogram” and include all such certifications in the application filed with the 
Commission or amend its application to reflect any subsequently required certification. 

detei-mine the contents of any required certification. Given that the statute explicitly confers consistency 
ire\’iew rights with respect to “activit[ies], in or outside of the coastal zone, affecting any land or  water or 
natural resources of the coastal zone of that state,” applicants should consult the approved management 
pro;!-ams of any states with a coastal zone potentially affected by the applicant’s proposed activities, as 
well as those states within a reasonable vicinity of the proposed cable landing station. 

In accoi-dance with the requirement that state concun-ence is to precede the grant of the 
cable landing license and to pi-event the consti-uction of any submarine cable system or cable landing 
station while a coastal state is ireviewing the applicant’s consistency ceitification, the Commission will 
not streamline the application or take any action on a cable landing license application pending 
notification, or documentation fi-om the applicant, that all required state concurrences have been received 
or may be presumed.I3’ In this manner we ensure that no state consistency review right conferred by 
section 1356(c)(3)(A) is foreclosed. We expect that this requii-ement will result in only minimal delays in 

39. Nonetheless. we ircinain concerned that the Commission, as the Federal licensing agency, 

50. 

51. The applicant should consult the relevant state(s) (or any designated state agency) to 

52.  

Applications for a license 10 construct and operate a submarine cable system or to modify the construction 
of il previously approled submarine cable system that will not he located in any states where the cable landing 
licenses may be subject to the consistency certification requirements of the Coastal Zone Management Act are still 
eligible for the streamlined grant procedures pursuant to 47 C.F.R. 5 1.767(i), (k). Also. all applications for transfer 
of control or assignment of a cable landing station license or modification that does not affect the construction of a 
submarine cable system or cable landing station are eligible for the streamlined grant procedures pursuant to 47 
C.F.R. 5 1.7676). (k). 
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the inauguration o f  new hervice. The  statute directs the affected coastal state t o  notify the concerned 
rcdri-al agency at the  e:irliest pi-actic:ible time that i t  concurs with or rejects the applicant's certification 
:lnd that slate concuri-ence is presumed if the state has not pi-ovided such notification within six months 
aftci- treceipt of the :ipplicnnt's 
he delayed no mol-e than six months after the state's {receipt of the applicant's certification. And in t h e  
usu;il case in $4 hich, as contemplated by section 1456(c)(3)(A), the certification is furnished to the state 
\vhen the :ipplicant submits thc applicntion to the C o ~ n m i s s i o n , " ~  the construction actual delay 
:~tti~ihiir:ihle to the cei-tification pi-ocess, will he less than six months, whethei- the licensing action takes 
place pursumt  to a s t r e m l i n e d  applications 0 1  lion-sti-eamlined application.i35 Applicants can funher  
irediice m y  poteiitinl delay by woi-king M ith individual htates to secure the requii-ed concurrence wll in 
;idv;ince of the end of the six-month pel-iod when a ion-responsive state is deemed to have concuri-ed. 

W e  also encouraye applicants, contemporaneously with the filing of the application with 
the Commission, to send a notification of such fi l ins to any potentially affected coastal state that does  not 
list this activity u,i thin its approved management program. NOAA regulations, 15 C.F.R. 5 930.54, 
afford states 30 days  from notice of the submission of the application 10 the Federal licensing agency to 
Lidvise the concerned fedei-al agency of unlisted activities affecting any coastal use. A state that does not 
ircspond u ithin 30 days waives any iright to review the application as an unlisted Federal license 
;icti\ ity.'" Providing actual notice of such fi l ins to all potentially affect coastal states will effectively 
ireate a date ceiiain (i.e.. 30 days after notification of the filing) when the Commission can unequivocally 
p n t  the app1ic;ition assui-ed that any CZMA obligation has been satisfied. Given that no state to date has 
\ouSht to review the Innding/operation of a submarine cable as an unlisted activity, we  expect that the 
\ti-e:iinlined processing of these applications will I-arely be disrupted by  a state seeking to review this as an 
unlisted activity. Finally. notifying potentially affected states when a cable landing application is filed 
with the Commission would impose minimal bui-dens on the applicant because the same notification can 
he x n t  to each potentially affe.cted coastal state. 

tification. Accordingly, const~-uction of the submarine c;ible system will 

53. 

54. In sum,  we find that, although 110 coastal state currently includes the landing and  
opeintion of a cable in its fedei-ally approved management program or has requested approval to review 
this as  an unlisted activity, cable landing licenses issued by the  Commission may be  subject the  
consistency review I-equirements set forth in section 1456(c)(3)(A) of the CZMA. We d o  not adopt either 
of the proposals set  foith in the NPRM. Instead, we revise section 1.767 to clarify that any consistency 
ienifications required by section 1456(c)(3)(A) must be included in cable landing license applications 
filed with the Commission to construct and operate or modify construction of a previously approved 

Section 1356(c)(3)(A) specifies that "any applicant for a required Federal license. . . shall provide in the I34 

:application to the licensing or permitting agency a certification that the proposed activity complies with the 
cnforceahle policies of the state's appro\'ed program and that such activity will he conducted in a manner consistent 
with the program. Ar ihe soim rime. the applicant shall furnish to the state or its designated agency a copy of the 
xi~tification." (Emphasis added). 

There might he additional delay in the effective date of  action on the license application where the 135 

application is reviewed by the slate as an unlisted activity rather than as a listed activity within its NOAA-approved 
rnanafement program. See supra note 135. 

Federal license 3pplicalion). In  the e\'ent any stale so notified. advises within 30 days that the application requires 
con\islency review. the Commission as ue l l  as applicant would he entitled to participate in the Director's decision 
iegaIding the state's request to review the application as an unlisted activity. The certification described hy section 
11?6(c)(3)(A) will he required only if the Directoi~ determines that the proposed activity will have reasonably 
foreseeahle coastal effects. Id. at 5 930.54(d). Hou'ever. the applicant could reduce any resulting delay in the 
processing of its pending application hy immediately providing the certification without waiting for the Director's 
decision and working with the state to secure its concurrence as soon as possible thereafter. Id. at $ 930.54(0. 
Concurrence is presumed six months after state receives notice of the application. or three months after the state 
receives the applicant's Certification, whichever is later. Id. at 5 930.54(e). 

I S  C.F.R. 5 930.54(a) (providing that the wai\'er applies only if the state agency receives notification of the I36 
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submarine cable system. and that construction or modification may not commence until all coastal states 
have coricui-red 01- may hc pi-esumed to have concui-red with any required cei-tifications included in the 
cahle landing application. 

111. ADR1IA’ISTRATIVE !VATTERS 

A. Final Regulatory Flexibility Certification 

55. The Rejiulatoi-y Flexibility Act of 1980, as amended (RFA)’” requires that a Regulatory 
Flexibility Act analysis he pi~cpai-ed foi- notice-and-comment rule making proceedings, unless the agency 
cci-tifies that “the rule will not, if pi-oinulgated, have a significant economic impact on a substantial 
nuinher of small entities.‘.’’’ The RFA generally defines the term “small entity” as having the same 
meaning as the tei-ms ‘ ’mi i l l  hu>iness,” “small oi-ganization,” and ”small governmental jur isdi~t ion.””~ 
In :iddition. the term “small business” has the same meaning as the term “small business concern” under 
the Small Business A d 4 ’  A “mall husiness concern” is one which: ( 1 )  is independently owned and 
opcr:ited; (2) is not dorninanf in it5 field of operation; and (3) satisfies any additional criteria established 
by thc Small Business Administi-ation (SBA).I4’ 

As stated in the 01-der. this procceding was initiated as part of the Commission’s 2002 
hicnnial regulatory reyiew process. Thi-ough th is  review, the Commission has sought to: facilitate the 
introduction of new smices ;  provide customers with more choices, innovative services, and competitive 
prices: improve the processing of authorization applications and regulation of international services; and 
lessen the regulatory burdens placed on carriers. In this proceeding, the Commission examined the rules 
irejiai-ding the authorization of international services under section 214 of the 

In the NPRM. the Cornmission certified that the rules proposed in this proceeding would 
not have a significant economic impact on a substantial number of small entities. The Commission 
stated that the proposals would be in the public interest and would lessen the burdens on all carriers, both 
hmall and large, pi-oviding international common cai-rier service pursuant to section 214 of the Act. In 
the Older, the Commission adopts many of the rule changes pi-oposed in the NPRh4. Thus, we certify that 
rule changes adopted in this 01-der will have no significant economic impact on a substantial number of 
small entities. 

56. 

57. 
143 

58. In the Order. the Commission amends its rules regarding the discontinuance of 
international service thereby aligning the international rules with those rules for domestic service. The 
Order will amend the submarine cable landing rules to require applicants to include information regarding 
an applicant’s compliance with the Coastal Zone Management Act of 1972. The Order clarifies the rules 
to eliminate confusion as to whether a CMRS carrier requires authority to resell U.S. inbound service of a 
foreign cainier for the US.-CMRS carrier’s customers that are roaming in a foreign country. The Order 
rquii-es a carrier to notify the Commission when there is a change in ownership to 50  percent or less. 

I” 

Regulatory Enforcement Failmess Act of  1996 (SBREFA). Pub. L. No. 104-121. Title 11. 1 I0 Stat. 857 (1996) 

I” 5 U.S.C. § 605ibJ 

See 5 U.S.C. 5 603. The RFA. .we 5 U.S.C. $ 601 ~ 602. has heen amended by the Small Business 

Id. 

5 U~S.C. $ 601i3J iincorpoiaring by reieience the definition of“smal1-business concern” in the Small 

I 39  

14’ 

Business Act. 15 U.S.C. 5 632). Pursuant to 5 U.S.C. g 601(3), the statutory definition of a small business applies 
“unless an agency. after conwlration with the Office of Advocacy of  the Small Business Administration and after 
opportunity for public comment. establishes one or more definitions of such terms which are appropriate lo the 
activities of the agency and publishes 5uch definition(s) in the Federal Register.” 

1 4 ’  15 U.S.C. 9 632 

41 U.S.C. 5 214 

See NPRM. 19 FCC Rcd at 4249. ‘j 43 

142 

14’  
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Also, an ownel-ship change to less than SO percent ownership, but with control, will be considered a 
tmnsfer of control. The 01-der amends its rules to clarify that an asset acquisition that will not result in a 
loss of service for its customers should he trcated as an assignment ]rather than a discontinuance of 
service. In fiddition, the 01-der m e n d s  the rules so that when a can-ier sells its customers or a portion of 
its customers 10 another cxi-ier. the sale of assets will be treated as an assignment. 

59. The rule changes adoptcd i n  this Order will benefit all entities, both small and large. The 
irules for discontinuing international scwice h i l l  be consistent with the rules for discontinuing domestic 
xi-\ ice. therehy eliminaling the disparities hetween domestic and international service rules. The 
Commission finds that it  will be in the public inlerest to eliminate the requirement that CMRS carriers 
seck authorily for the m a l e  of inbound 11-affic. Rather, this authority will be included in the carrier’s 
global resale authority. This irule change uill reduce the filing requirements on CMRS carriers, many of 
which ai-e m a l l  entities. Although the majority of submarine cable landing license applicants is not 
considel-ed small entities, the rule changes affecting these applicants are nominal and will ensure that our 
 rules are consistent with the Coastal Zone Management Act of 1972. 

proccsses. Therefore, we find that the irules adopted in this Oi-der will i~ot have a significant economic 
impact on a substantial number of small entities. 

of the Final Regulatory Flexibility Cei-tification. in a report to Congress.IM In addition, the Commission 
will send a copy of the Order. including a copy of the Final Regulatory Flexibility Ceitification, to the 
Chief Couniel for Advocacy of the SBA. A copy of the Order and Final Regulatory Flexibility 
Cei-tification will also be published in  the Federal Register.I4’ 

60. The irules adopted in the Oi~dei- ai-e administrative and will streamline and clarify our 

61. Report to Coneress. The Commission will send a copy of the Order, including a copy 

B. 

62. 

Final Paperwork Reduction Act of 1995 Analysis 

This Report and 01-der contains either new 01- modified information collections subject to 
the Paperwork Reduction Act of 1995 (PRA), Public Law 104-13. It will be submitted to the Office Of 
Management and Budget (OMB) for review under section 3507(d) of the PRA. OMB, the general public, 
and other Federal agencies are invited to comment on the modified information collection requirements 
contained in this proceeding. In addition, we note that pursuant to the Small Business Paperwork Relief 
Act of 2002, Public Law No. 107- 198, (see 44 U.S.C. 4 3506 (c)(4)), the Commission previously sought 
specific comment on how the Commission might “fuither reduce the information collection burden for 
small business concerns with fewer than 25 employees.” 

submitted to Judith B. Herman, Federal Communications Commission, Room 1 -C804,44S 12Ih Street, 
SW, Washington, DC 20554, or via the Internet to Judith-B.Herinan@fcc.eov; phone 202-418-0214. 

IV. ORDERING CLAUSES 

63. All comments regarding the requests for approval of the information collection should be 

64. Accordingly. IT IS ORDERED that, pursuant to the authority contained in sections 1, 
3(i), 4Q) 1 I ,  201-205. 21 I ,  214, 219, 220, 303(r), 309, and 403 of the Communications Act of 1934, as 
amended,37 U.S.C. 59: 1.51, lS4(i), ISd(i), 161,X-205,211,214,219,220,303(r),309and403,and 
sections 34-39 of the Cable Landing License Act, 47 U.S.C. 4 s  34-39, this REPORT AND ORDER IS 
IIEREBY ADOPTED. 

Reference Information Center, SHALL SEND a copy of this REPORT AND ORDER, including the Final 
Regulatory Flexibility Act Certification, to the Chief Counsel for Advocacy of the Small Business 
.4dministi-ation in accordance with section 603(a) of the Regulatory Flexibility Act, 5 U.S.C. 3 601 er seq. 

65. IT IS ORDERED that the Commission’s Consumer and Governmental Affairs Bureau, 

See 5 U.S.C. $ ROI(a)(l)(A). 

See 5 U.S.C. P 60Xb). 

1 4 1  
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66. IT IS FURTHER ORDERED that the Regulatory Flexibility Certification, as required by 
\ect~oii 004 of tlie Regulntoi-y Flexibility Act and as \et faith above IS ADOPTED. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Doilch 
Secretary 



Federal Communications Commission FCC 07-118 

APPENDIX 

Final Rules 

P a m  I and 63 of the Commission's irules are amended as follows: 

PART 1 - PRACTICE AND PROCEDURE 

I .  The authority citation for pan 1 continues to i-ead as follows: 

Authority: 47 C.S.C. 151, 154(i), 154Q), 155, 225, 303(r), 309 and 325(e) 

-. 3 Section 1.767 is amended by adding note to pal-agraph (a)( 10); adding new paragraph 
(g)(Y): and redesignating pal-agi-aphs (g)(9) through (g)( 14) as paragraphs (g)(lO) though (g)( 15). 

5 1.767 Cable landing licenses, 

(a) "*** 

Note to paragraph (a)(lO) - Applicants for cable landing licenses may be subject to the consistency 
ienification I-equiirments of the Coastal Zone Management Act, 16 U.S.C. 1456, if they propose to 
conducl activities, in or  outside of a coastal zone of a state with a federally-appi-oved management plan, 
affecting any land or w t e r  use or natural resource of that state's coastal zone. Before filing their 
applications for a license to construct and operate a submarine cable system or to modify the construction 
of a previously approved submai-ine cable system, applicants must determine whether they are required to 
ienify that that their pi-oposed activities will comply with the enforceable policies of a coastal state's 
;Lpproved management program. In order to make this determination, applicants should consult National 
Oceanic Atmospheric Administi-ation (NOAA) regulations, 15 C.F.R. pan 930, subpan D, and review the 
approved management programs of coastal states in the vicinity of the proposed landing station to verify 
that this type of application is not a listed federal license activity requiring review and that no state has 
sought 01- I-eceived NOAA approval to review the application as an unlisted activity. If it is determined 
that any certification is required, applicants shall consult the affected coastal state(s) (or designated state 
agency(ies)) in determining the contents of any required consistency certification(s). Applicants may also 
consult the Office of Ocean and Coastal Management (OCRM) within NOAA for guidance. The cable 
landing license application filed with the Commission shall include any consistency certification required 
by section 1456(c)(3)(A) for any affected coastal state(s). Upon documentation from the applicant, or 
notification fi-om each affected coastal state, that the state has either concurred, or by its inaction, is 
conclusively presumed to have concul~ed with the applicant's consistency certification, the Commission 
may take action on the application. 

(k) **** 

(4) Ccilifyincg that for applications for 3 license to consti-uct and operate a submarine cable system or to 
modify the construction of a previously approved submarine cable system, the submarine cable system 
will not be located in any states whei-e the cable landing licenses may be subject to the consistency 
ceitification requirements of the Coastal Zone Management Act, 16 U.S.C. 1456. 

PART 63 -- EXTENSION OF LINES, NEW LIhXS AND DISCONTINUANCE, REDUCTION, 
OUTAGE AND IMPAIRMENT OF SERVICE B Y  COMMON CARRIERS: AND GRANTS OF 
RECOGNIZED PRIVATE OPERATING AGENCY STATUS 

3.  The authority citation for part 63 continues to read as follows: 
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Authoi~ity: Sections I .  4(i), 4u). 10, I I ,  201-305, 214, 218, 403 and 651 of the Communications Act of 
1934, as amended, 47 U.S.C. 1.51, 154(i), 154@, 160, 201-205, 214, 218,403, and 571, unless otherwise 
noted. 

4. Section 63.18 is amended by revising paragraph (e)(2) to read as follows: 

5 61.18 Contents of applications for international common carriers. 

%**** 

(e) a:** 

(2)  Glohal Recale Authoiitv. If applying for authority to resell the international services of authoi-ized 
common carriers subject to 9 63.23, the applicant shall: 

S. Section 63.19 is amended by revising paragraphs (a)(])  and (a)(2) as follows: 

S 63.19 Special procedures for discontinuances of international services. 

(a) *** 

( I )  The can-iei- shall notify all affected customers of the planned discontinuance, ireduction or impairment 
at least 30 days prior to its planned action. Notice shall be in writing to each affected customer unless the 
Commission authoi-izes in ad\.ance, for good cause shown, another form of notice. 

(2) The cmie r  shall file \kith this Commission a copy of the notification on the date on which notice has 
been given to all affected customers. The filing may be made by letter (sending an original and five 
copies lo the Office of the Secretary, and a copy to the Chief, International Bui-eau) and shall identify the 
geographic areas of the planned discontinuance, reduction or impairment and the authorization(s) 
pursuant to which the carrier provides service. 

6. Section 63.23 is amended by revising paragraph (c) as follows: 

5 63.23 Resale-based international common carriers 

***** 
(c) Subject to the limitations specified in paragraph (b) of this section and in section 63.17(b), the carrier 
may provide service by reselling the international services of any other authorized U.S. common carrier 
or  foi-cign can-ier, or by entei-ing into a roaming or other arrangement with a foi-eign carrier, for the 
p1-01 ision of international hasic switched, private line, data, television and business services to all 
intei-national points. 

Note to section 63.23(c): For purpose5 of this pal-agraph, a roaming sin-angement with a foreign carrier is 
defined as an arrangement under which the subscribers of a U.S. commercial mobile radio service 
provider use the facilities of a f o r e i g  carrier with which the subscriber has no direct pre-existing service 
or financial relationship to place a call from the foreign country to the United Slates. 

***** 

I. Section 61.24 is amended by adding a Note after paragraph (b) as follows: 
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$ 63.24 Assignments and transfers of control 

A * * *  

(b) *** 

SO'I'E TO PARAGRAPH (b): The sale of a cusroinei- base. or a poizion of a customer base, by a carrier 
to nncither can-ier, is a sale of assets and shall he ti-eated as an assignment, which requires prior 
Commission approval under this section. 

8. Section 63.21 is amended by irevising paragaph (c) as follows: 

63.24 Assignments and transfers of control 

* a : + * *  

(c) Trunsfers of control. Foi- pui-poses of this section, a transfer of control is a transaction in which the 
authoi-iration remains held by the same entity, but there is a change in the entity or entities that control the 
authorization holder. A change from less than 50 percent ownership to 50 percent or more ownership 
shall aluays be considered a transfer of control. A change from 50 percent or more ownership to less than 
50 pcirent ownership shall always be considered a transfer of control. In all other situations, whether the 
interest heing transferred is controlling must be determined on a case-by-case basis with reference to the 
facroi-s listed in Note to paragi-aph (c). 


